UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF GEORGIA, ATLANTA DIVISION

X
SUNTRUST BANK as Trustee :
of the Stephens Mitchell trusts

f/b/o Eugene Muse Mitchell :
and Joseph Reynolds Mitchell : CASE NO. 1:01 CV-701-CAP

Plaintiff,

v.

HOUGHTON MIFFLIN COMPANY,
Defendant.

X

AFFiDAVIT OF PAUL H. ANDERSON, ESQ. IN SUPPORT
OF PLAINTIFF'S MOTION FOR TEMPORARY RESTRAINING
ORDER AND PRELIMINARY INJUNCTION

PAUIL, H. ANDERSON, ESQ., duly sworn deposes, and says:

1. I am an attorney admitted to practice before this Court
and one of two surviving members of the committee (hereinafter
the “Committee”) established by the trust instruments to direct
the plaintiff SunTrust Bank, as Trustee of the four Stephens
Mitchell trusts f/b/o Eugene Muse Mitchell and Joseph Reynolds
Mitchell (the *Mitchell Trusts”) with respect to all decisions
relating to the exploitation of the Mitchell Trusts’ interest in
the renewal copyright of “Gone With The Wind.” I have personal
knowledge of those facts described herein which are not the
subject of common knowledge or matters of public records and
submit this affidavit in support of the Mitchell Trusts’ motion

for a temporary restraining order and preliminary injunction
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preventing defendant Houghton Mifflin Company (“Houghton
Mifflin”) from the publication and distribution of a book
entitled “The Wind Done Gone” by Alice Randall.

2. The Mitchell Trusts are the copyright owners of the
bestselling novel “Gone With the Wind” by Margaret Mitchell and,
as such, have the exclusive right to authorize derivative works
based upon it. Margaret Mitchell (and therefore her successors
in interest) is the widely recognized and much beloved source of
the trademarks in the title, characters and fictional settings of
the novel.

3. “Gone With the Wind” was written by Margaret Mitchell
and published in 1936. Upon Ms. Mitchell’s death in 1949, all of
her rights in “Gone With the Wind” were bequeathed to her
husband, John Marsh. Upon Mr. Marsh’s death in 1952, all of
those rights were conveyed to Ms. Mitchell’s brother Stephens
Mitchell. Mr. Mitchell in turn conveyed a portion of those
rights to inter vivos trusts established for the benefit of his
sons, Eugene Muse Mitchell and Joseph Reynolds Mitchell. Upon
Mr. Mitchell’s death in 1983, the remaining portion of his rights
were conveyed through his will to two other trusts for the
benefit of his sons. The four trusts are referred to hereinafter
as the Mitchell Trusts.

4. As reflected in U.S. Copyright Registration Nos.

R:318689 and R:318690, true and correct copies of which are
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attached hereto as Exhibit A, the Mitchell Trusts are the sole
owners of the copyright to “Gone With the Wind” and, as such,
have the exclusive right to authorize derivative works.

5. In or about 1936, Margaret Mitchell authorized a
derivative work to be made of "“Gone With the Wind”, a motion
picture also called “Gone With the Wind” starring Clark Gable and
Vivien Leigh (the “Film”). The Film was critically acclaimed,
winning ten Academy Awards, and is a commercial success.

6. In or about 1988, the Mitchell Trusts, at the direction
of the Committee, authorized the making of another derivative
work, a sequel to “Gone With the Wind” using the characters,
character traits, settings, plot lines, title and other elements
of the original novel. That novel, called “Scarlett: The Sequel
to Margaret Mitchell’s Gone With the Wind” (hereinafter the
“Sequel”), was written by Alexandra Ripley and published by
Warner Books in 1991. Pursuant to the publishing agreement
between Warner Books and the Mitchell Trusts, the Mitchell Trusts
received an advance of several million dollars and additional
royalties and are continuing to receive royalties payable on the
sale of each copy of the Sequel.

7. The Mitchell Trusts are the sole owners in the
copyright to the Sequel, as reflected in U.S. Copyright
Registration Nos. TX-3-145-421 and TX-3-226-508, true and correct

copies of which are attached hereto as Exhibit B.
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8. In or about 1995, the Mitchell Trusts, at the direction
of the Committee, authorized, subject to certain conditions,
another derivative work to be made, a second sequel to “Gone With
the Wind” again using the characters, character traits, settings,
plot lines and other elements of the original novel (the “Second
Sequel”). The Second Sequel, upon approval by the Mitchell
Trusts and the publisher, will be published by St. Martin’s
Press. The contract for the Second Sequel specifically provides
that neither Scarlett O'Hara nor Rhett Butler may die. The
Mitchell Trusts, upon publication, will be the sole copyright
owner of the Second Sequel and will be entitled to an advance of
several million dollars, against royalties payable on the sale of
each copy of the Second Sequel.

9. Since at least as early as 1939, Ms. Mitchell and/or
the Mitchell Trusts have authorized the use of the characters,
settings and other elements of the novel “Gone With the Wind” in
a wide variety of commercial contexts, beginning with the Film
and continuing with the Sequel, a television miniseries based
upon the Sequel, the Second Sequel and numerous licensed consumer
products, including dolls, figurines, posters, Christmas
ornaments and various other items, sold in the United States and
abroad. These uses have produced many millions of dollars for
the copyright holders.

10. The Mitchell Trusts have never authorized Houghton
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Mifflin or Alice Randall, the author of “The Wind Done Gone,” to
create a derivative work based upon “Gone with the Wind” or the
Sequel and have never assigned, licensed or otherwise transferred
the copyright to “Gone With the Wind” or the Sequel to the
Defendant.

11. The Mitchell Trusts will be irreparably harmed if
Houghton Mifflin is permitted to proceed with its stated plan for
the imminent widespread sale and distribution of "The Wind Done
Gone." Once the infringing work is distributed, it will be nearﬁ’égzz
impoSsible to retrieve the copies. The Mitchell Trust will have
been deprived of its most basic right to create and authorize
derivative works and to control the way its copyrighted
characters are portrayed. Moreover, if defendant is permitted to
publish this unauthorized derivative work, anyone could, without
Plaintiff's consent, retell the story of "Gone With the Wind"
from another point of view or create sequels or prequels
populated by the Mitchell characters. The potential market for
Gone With the Wind derivative works would be destroyed, and the
associated impact and loss of revenue would be incalculable.

PP T

PAUL H. ANDERSON

STATE OF GEORGIA )

COUNTY OF FULTON )

Swo€gzgs before me this 4;;;;2%141522?;4L/ZJ§VL~_~<\\

day of March, 2001.
NOTARY PUBLIC (SEAL)

My Commission Expices Jan. 13, 2002 my commissionexpires:
AT: 1130782v1 . 5
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7, Send cate to:
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(Number aad steeer)

(Zooe) (State)

8. Certification: (NOTE: Application not acceptable unless signed)

I CERTIFY that the stateénvents: made iay me in lhis'upplica.u‘ on a‘re‘ correct to the bec'l'of my knowledge.’

. ——— -

(Signature)

Application Forms

Copies of the following forms will be supplied by the Copyright Office without charge upon request.
Class A Form A-—Published book manufacrured in the United States of America.

Farm A-B Foreign—Book o¢ periodical manufactured outside the United States of America (except works subject 1o
Class A the ad interim provisivns of the copyright law).

or B Form A~B Ad Interim—Book of periodical in the English language manufaciured and first published outside the
United Stares of America.
Class B Form B—Peciodical manufacrured in the United Staces of America.
Form BB—Contribution t0 a periodical maaufactured in the United States of America.
Class € Form C—Lecture or similar produciion prepared for oral delivery.
Class D Form D-——Dramatic or dramatico-musical composition.
Form E-~Musical composition the author of which is 2 cidzen or domiciliary of the Uaited States of America or which
Class E was first published in the United States of America.

Form E Foreign—Musical compositiaon the suthor of which is not a citizen or domiciliary of the United States of
America and which was not firs¢ published in the United Staces of America.

Class F Form F—Map.

Class G Form G—Work of arc or & mode} or desigo for a work of art.

Class H Form H—Reproduction of a work of art.

Class I  Form I—~Drawing or plastic work of a scientific ot technical character.
Class J Farm }—Photograph.

Form K—Print oc pictorial illustration,

Cl
ws K { Form KK-——Princ or label used for an article of merchandise.

Class L { Form 1-M—Motion Picture.
or M
Form R—Rencwal copyright.

Form U—Notdice of use of copyrighted music oa mecharical iastrumencs.

FOR COPYRIGHT OFFICE USE ONLY

Apptication received

Jur =1 1553

Fee received
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A & P‘ge 1 FORM R
- REGISTRATION NO,

.k ’ e . P -
—E Application for Registration of 8 Claim to R 31805«
1 Rencwal Copyright 215689
F £ncwa npgug 00 NOT WRITE MERE
jens: Make sure that all applicable spaces have been  information as pages 1 and 2, but may be carbon copies,
. “""l'::ﬂ'g.bdure you submit the form. The application must . Mail all pages of the application 10 the Re iue‘: of Copy-.
m":‘,"gud at line 8. For further informatioa, sce page 4. tights, Library of Congress, Washingon 25, D. C., ogether
pages 1 aod 2 should be sypewritten oc printed with pen  with the registration fee of $2, Make your remittance pavable
ond ink. Pages 3 and 4 should conuin exactly the samc  to the Register of Capyrights. ’
% 1. Rencwel Cleimant(s), Addressies), and Statement of Clalm: Give the full aame(s) and mailing address(es) af the claiment(s) of the
§ m.u"" copytight. State the statucoty category of each rencwal claimane. J¢ must be oa¢ of the cacegories described on page <.
Ve
: (o Name .........Stephens Mitchell and Trust Company of Georgial . . .
! - F ta
nateess L 618 M Clyn1 fq Tl b L SER NG SBUG 4 .sz)fzf/’..y: ...........
(Use the approptisce statement appearing on page 4) T e
— ~ ,‘_‘\‘ (6) Nm .......... - L U, eecacena
Address cienmcceirieaciinen sennnvannns . -
Claiming &8 .. et nte e e eesesas et b e e ettt et h et ee S m e et e e et e tanamn e avannn memaoans
t @ () INRIM oot et or bt e et oa e ame e e e Aaeamrea s enne e AMsaeeaenteesanba e se et gt b enennen s an s amm g aeatemn eae e ane s
the AQLRES ...ttt st e e Abmao e e st A 4 b m e e s bam et e e me e ot e et et m e nmemm e e e e
2 ClaitniOR 88 .. coascieian it iiicare e et e e emntteat e enaaaein = .........-..-.....................-..........4....._.‘__.....__.“,,____..,,,
i 2. (@) Vitier Give the full cicle of the work. 1a the casc of @utic give specihic innrumentacion.
L e GONE_WITH. THE WIND -
ich [ e SRR TS 3 S LB %) A S OSSOSO
of e eareemmmemem—easeme—S amanmmtArAYSa S am——ron YRS mmam oA san s mn et S AR e s S5 e aee f8 e A e mn s S = B 4 oA e Awe amn e« <=8 dmame e e an smme e nn amenenananas
{b) Renewable Matter: I the work was & new version of 8 previous work, renewal may be claimed oaly in the new macer. If this
¢ work Wis & nEw version, mate in genefal the new {e. 8. editing, illusirations, cranslation, etc.) upon which copyright was
claimed. R
{e) Coatribudien te Periodical or Other Composite Werk: If the work was 3 cootribugion, give the title of the periodical oc com-
pomite work in which it waa published ceetadbbancccacvtdttaccnereesye e HAde e cagadcacn e editac et R h et ety tan e
If a periodicai, give: Vol. ...l e NO e D DMEE e ettt eae e e

1. Authors of Renawabie Matter: Give the wames of sll suthott who contribuced copyriginable macter to this version, but 80t the names of

/
Margaret Mitchell [Q;«arsp_)]

authors of previous BOIEIS. L oivievaametmacaere e et e eeratan e e areeaae aeeben preretnd

...............................................................................................

Origina] registestion number: Class ... 8% ... T No, _ZNEL2MY .........

If registeced us published, give date of publication ... AT 2N N ittt e aeaae
d o b l‘pu (Month, dey, and year)

Original copyright claimagt -.......... The. MaCmillan . COMPANY . < .o oecoeoeoeeeoeeeeeeererereeeeessessr oo .
(Name of clgiviant in ociginal registration)” Complets all spplicable spaces en et page. I
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.................... - -
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4. Name and address of parsen or orgealzation to whom currespondence or refund, I;-cuy. should be sent:

Neme . EdWard E. golten.. . s . TH3.FAfth Avenue, New yopy Cit

7. Send cartificate tot ¥Ro !
(Type or Colton & Fernbach
priac Name
nefe and
address) ., 745 Fifth Avenue
(Number and street)
. New York 22, New York
«Cicy) (Zoae) (Scate)
|
8. Certlfication: (NOTE: Application nat acceptable unless signed)
1 CERTIFY that the statements made b this, spplication are corr ¢ of my knowledge.
(Signsture) =
Vice President
- As E pplicatio [+ v
s Execut i
Copies of the follawing forms will be spiied by ot Copriighd Gl dineaf AKLREL RollaTsh, Deceased 1
Class A Form A—Published book manufactured in the United States of America.
Form A-B Foreign—~Boak or periodical manufactured outside the United States of America (except works subject 1o
Class A | - the ad interim provisions of the copyright law).
ot B Form A-B Ad Intccim—Book or periodical in the Eaglish langusge manufactured ead first published ouuide the
Uanited States of America.
Class B { Form B—Periodical manufactured in the United Swates of America.
Form BB—Contribution to a periodical manufactured in the United Scates of America.
Class C  Form C—Lecture or simiar production prepared for oral dclivery,
Class D  Form D—Dramatic or dramstico-musical composition.
Form E—Musical composition the suthor of which is & citizen or domiciliary of the Uaited Scates of Americe oc which -
Class E was firsc publishefgu the Unived Seates of Americ. )
Form E Foreign—Musical composition the author of which it not & citizen or domiciliary of the United Staces of b
America and which was not fiest published in the United Staces of Americe. 3
Class F Form F—Map. : ﬂ
Class G Fotm G—Work of art or a model or desiga for 8 work of erc 4
Class H  Form H—Reproduction of & work of arc.
Class I  Form I—~Drawing or plastic work of a scientific or rechnical charscter.
Class ]  Form J—Phocograph.
Class X { Form K—Print or picrorial illustration,
i Fotm KK-—Print or label used for an article of merchandise.
Class L ! gorem L-M—Motioa Picture.
or M
Form R—Renewal copyright,
Forma U—Nodice of use of copytighted music 0o mechanical instramencs.
FOR COPYRIGNT OFFICE VSE ONLY
Application received
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Application for Registration of a Claim to BT a1s
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Rancwal Coppright S ot e
tloas: Make sure that all applicable spaces have been  information as pages 1 and 2, but may be carbon ¢ )
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be 518 1 and 2 should be typewritten or printed with pen  with the tegistration fee of $2. Make your remittance pasable

$
Ms“i;k. Pages 3 and 4 should contain exacdy the same  to the Regiscer of Capyrights.

1 fenawal Claimant(s), Address(as), and Statement of Cloim: Give the full name(s} end mailing address (es) of the claimencts) of the
renewal copyriglr.  Seace the statutory category of each tenewal claimant. It must be one of the catcgories described on page 4.

vy Name ... ST et
address .. 1620 _Atlanta Federal Savings Bdg., Atlanta, Georgia

Claimingss....Ehe Dext of kin of the deceased authop .

b2 O R gt T iUse the appropriste matement APearing on page 4 | T s e

Clﬂm;ng B oo eee et s m rhaeameammmammeamematammmsenemannray e atcecseestannesennan R R R TR T T TP PP P
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Addreiss ............................................................................ g oreemeseaaeraas et ettt irat et aas aveaseanaaenanat oo

L8 F e 1. ¥ T T U
2. {a) Title: Give the full title of the work. In the case of music give specific instrumentacion.

QORE WITH THE WIND. 7 ... e _

(b) Rencwable Mutter: I the work was 3 new version of & previous work, renewal may be clsioed oaly in the new maner. If (his
wark was A NEW version, wate in Eencral the new macuer (e. g.. scrsngement, editing. illuscrations, transiation. etc.) upaa which copyright =as
claimed.

...................................................................................................................

..............

(c) Contributian ta Perladical or Other Composite Work: If che work was a coasribution, give the title of the periodical or com.

posite work in which it was published. - - e e gAGaceeaneonn e At ea ettt nae st nnas

e ?etiodica_l, ‘ivg: Vol e s Nou ceeciiiiaieaiens Date ..o venn et tmeiAr Nt hasemam——m e e annannnns el

3. Authors of Ramewahie Matter: Give the aames of ail suthors who contributed copyeigheab! <o this version, but not the aames of
-

suthors of previous versioos. m utcmu @M&...............-.....“........4.,4......,

.................................. ceee
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4. Facts of Original Reglstration: The facu given bere must agree with the Copyfight Office records of the ofiginal registration.

A ne 96298 7

Original tegistration number: Class ....... %0 . .ooes Noo F0e o vieees

. niﬂQEG"EEQQNQQZSQHf/

i tcgistered as poblished, give date of publication _.

(Mooth, day, sad year) 7
If cegistered 23 unpublished, give date of registration .. ..cooieoutvmmmmmeaemreaneiii el L ST TSSO OO
(Monch, day, and year)
Originsl copyright claimant --.mwlm W/ B U PP PPSPPPPPPP
(Name of cleismant sn ociginal pegisteation) Cempletc all applicable spaces on mext page.
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b If reglitration fee Is to be charged fo a deposit account established In the Copyright Ofice, glve name of accouns;
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6. Name and addrass of petson or erganization to whom correspondance or refund, if any, should bhe sant;

v
A 3
Name T Edward BiCotom Adgren ... THG - PILEH--AVERUe - New..y
7, Send certificate m:' ’ oric Clt’
(Typc or
print Nee [-oaescems —_Colton &-Fernbach ... -
name and
address)
IORY BN T I NS T —
""""""" New, ¥ork CLEY s i
s. Certification: (NOTE: Application not acceptable uniess signed)
I CERTIFY thac the statenrents: made by me in this spplicatioa ate correct to the bes':‘of my kaowledge.’
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Application Forms i

Copies of the following forms will be supplied by the Copyright Office without charge upon request.
Class A Form A-~Published book manufactured in the United Scates of America.

Farm A-B Foreign—Book o¢ periodical manufacrured outside the Uniced States of America (except works subject.‘o
Class A the ad interim provisions of dhe copyright {aw).

or B Form A-B Ad latesim—Book of periodical in the English language manufaciured and first published outside the
United States of America.

Foem B—Peciodical manufactured in the United States of America,

Form BB—Contribution 10 a periodical maaufactured in the United States of America.
Class C  Form C—Lecture or similar production prepated for oral delivery.
Class D Form D-~Dramatic or deamatico-musical composition.

Class B

Form E-~Musical composition the author of which is a citzen or damiciliary of the Uaited Scates of America or which
was first published in the United States of Ametica.

Form E Foreign—Musical composition the author of which is not a citizen or domiciliary of the United States of
America and which was not first published in the United Staces of America. ’

Class F Form F—Map.
Class G Form G—~Work of art or a mude} or design for a work of art.
Class H Form H—Reproduction of a work of art.
Class I Form I—~Drawing or plastic work of a scientific or technical character.
Class ] Form J—Photograph.
{ Form K—Print or pictorial illustration.
Form KK-—Print or label used for an ardicle of merchandise.

Class E

Class K

Class L ! Form L-M—Motion Picture.
or M

Form R—Renewal copyright.
Form U-—Notice of use of copyrighted music 0o mechanical instruments.

FOR COPYRIGHT OFFICE USE ONLY
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SCARLETT: THE SEQUEL TO MARGARET MITCHELL'S GONE WITH THE WIND

P.08/I1  F-548
YFORM X

UNITED STATES COPYRIGHT OFFICE

SRR
REGISTRATION NUMBER
W 3 226 508
/’/\
e rs ™>U

EFECTI\@ATE OF REGISTRATION

/L 7

Mont Dy Year

NOT ITE ABOVETH‘S UNE-IF YOU NEED “ORESPACE, USEA SEPARA‘TECONTINUAHON SHEE‘C

PREVIOUS OR ALTERNATIVE TITLES ¥

PUBLICATION AS A CONTRIBUTION Kduswwkmspubhl&duumﬁbummap«wdn! serial, or rollection, inf
collective work in which the conmbution appeared.  Title of Collective Work ¥ O gave inlomanon abat the
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a Simon & Schuster Inc. -
——
Was this contribunon 10 the work a Am'uo' XS NATIONALITY OR DOMICILE WAS 'rx-us S AUTHOR'S CONTRIBUTION 10
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B Yes m{awnofy Amnymoua’ [J Yes 0 No o oo aucnicn
NOTE 2 No Dorucled in b JSA Pseudonymous® [ Yes [J No o oo oo
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RS ———
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L ———
L e —— . —————— o
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This indoroaation wis Indormetion
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¢/o The William Morris Agemcy, Inec. gﬁ'oue DEPOSIT RECEWED
1350 Avenue of the Americas

New York, New York, 10019 v E“ TWO Warﬁ ngeg §o
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s COPYRIGHT
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2 Yo [ No Ifyour answer 15 ~Yes,” why is another segistration being sought? (Chedk appropriate box) ¥
] This is the first published edition of 3 work previously regisscred in unpublished form,
£ Thus is the first application submitted by this author as copyright daimants,
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2 R = e = A
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Audio adaptation iU
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